LexInceptus Global Law Review (LIGLR)
Volume 01, Issue 01, 2025

INTERNATIONAL LIABILITY OF AIR CARRIERS: AN
ANALYSIS OF THE LEGAL REGIME GOVERNING
GLOBAL AVIATION TRANSPORT

Aarav Sharma

Undergraduate Research Scholar National College of Law, New Delhi, India

ABSTRACT

The aviation industry has become the backbone of modern international transportation, enabling rapid movement
of passengers, couriered goods, and high-value cargo across borders. As global commerce expands, air
transportation has taken on legal, economic, and regulatory significance. The liability of international air
carriers—particularly concerning passenger injury or death, loss or damage to baggage, destruction of cargo, and
delay—forms the core of international private air law. The Warsaw Convention of 1929 laid the foundation for
uniform rules governing international carriage by air, but rapid technological progress, evolving consumer
expectations, and major aviation incidents revealed its inadequacies. This led to supplementary protocols and
ultimately the adoption of the Montreal Convention 1999, which now represents the most comprehensive liability
regime.

This paper examines the evolution of international air carrier liability, compares the Warsaw and Montreal
systems, analyzes the obligations of carriers toward passengers and consignors, and discusses how modern
conventions attempt to balance trade facilitation with consumer protection. The study further evaluates
contemporary issues such as terrorism-related liability, delays, documentation obligations, and the role of ICAO
in periodically updating compensation limits. It concludes by assessing the strengths and limitations of the

Montreal framework and highlighting areas where further harmonization may be necessary.

Keywords: Aviation Law, Air Carrier Liability, Warsaw Convention, Montreal Convention 1999, Passenger

Rights, Cargo Carriage, International Air Transport

INTRODUCTION

The emergence of aviation as a mode of international transport in the early twentieth century fundamentally
transformed the movement of people and commerce. When the first commercial air route connecting Paris and
London began service in 1919, it became evident that aviation required a dedicated legal framework. The Paris
Convention of 1919 marked the first attempt to regulate flight operations internationally, establishing the principle
of national sovereignty over airspace—an idea that continues to govern aviation law today:.

Over the next century, the aviation sector evolved far beyond the expectations of early lawmakers. Air travel
became faster, safer, and more globally interconnected, prompting a need for uniform rules that ensured
predictable liability standards for airlines, passengers, and cargo consignors. International air law gradually

diversified into two categories:
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1. Public International Air Law, addressing state rights, sovereignty, and safety;
2. Private International Air Law, focusing on contractual obligations, carrier liability, passenger rights, and
commercial disputes.
The need for uniformity became urgent when early air accidents revealed divergent national rules on liability,
causing confusion for courts, carriers, and consumers. France’s attempt in 1923 to legislate national liability rules
highlighted the impossibility of a single nation handling the issue independently. This led to the First International
Conference on Air Law in 1925, and subsequently to the seminal Warsaw Convention of 1929, which created
standardized rules governing international carriage by air.
While the Warsaw Convention represented a major step toward global harmonization, its liability limits, drafted
in the early days of aviation, fell short of the needs of modern transport. With the growth of mass air travel, higher
cargo values, and rising consumer expectations, the Warsaw system required continuous amendments to remain
relevant. As a result, several supplementary protocols—including the Hague Protocol (1955), Guadalajara
Convention (1961), Montreal Agreement (1966), and the Guatemala City Protocol (1971)—were introduced.
However, the cumulative complexity of these fragmented instruments created legal uncertainty rather than
simplicity.
This culminated in the Montreal Convention of 1999, an effort to consolidate, modernize, and rationalize the
liability framework. The Montreal Convention simplified the system, introduced strict liability for passenger
injury and death, modernized compensation limits, and ensured that carriers could not arbitrarily limit their
responsibilities through contractual clauses.
Today, the Montreal regime forms the backbone of international aviation liability law. Yet challenges remain,
including questions about state responsibility, terrorism-related incidents, digital documentation, environmental
risk, and evolving commercial airline practices. This paper explores these issues comprehensively, situating the

liability regime within the broader context of international commercial law and consumer protection.

EVOLUTION OF INTERNATIONAL AIR LAW AND THE WARSAW SYSTEM

I. EVOLUTION OF THE LEGAL REGIME GOVERNING INTERNATIONAL AIR TRANSPORT
Early Foundations of Aviation Law

The emergence of powered flight in the early twentieth century presented legal systems with unprecedented
challenges. Unlike land and maritime transport, aviation involved cross-border mobility at high speed and altitude,
raising questions about territorial sovereignty, safety regulations, rights of overflight, and compensation for
injuries or loss. When air services between European capitals began expanding after World War I, it became clear
that uncoordinated national laws could not sustain the complexity of international commercial aviation.

The Paris Convention of 1919 represented the first coordinated attempt to address these challenges. It established
two critical principles:

1. Exclusive sovereignty of states over their airspace, and

2. The need for uniform technical standards for aircraft and operators.

Although the Paris Convention focused largely on public air law, it laid the foundation for later private-law rules

governing carrier liability.
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Attempts at Harmonization Before Warsaw

By the 1920s, commercial air travel had become viable enough that issues of contractual responsibility, accident
compensation, baggage handling, and cargo shipments required systematic regulation. France’s domestic attempts
in 1923 to legislate air-carriage liability highlighted the inadequacy of a single national framework for an industry
inherently international in nature.

This recognition led to the First International Conference on Air Law (Paris, 1925), which drafted preliminary
liability rules and recommended creating a permanent committee of experts. This committee’s work culminated
in the Second International Conference on Private Air Law (Warsaw, 1929).

II. THE WARSAW CONVENTION (1929): STRUCTURE, PURPOSE, AND LIMITATIONS

The Warsaw Convention for the Unification of Certain Rules Relating to International Carriage by Air
(1929) is considered the cornerstone of private international aviation law. Adopted by more than 120 countries, it
established a uniform system governing:

e Documentation of carriage (tickets, baggage checks, waybills)

e Liability for passenger injury or death

e Liability for loss, destruction, or delay of baggage or cargo

e  Monetary limits on compensation

The Convention sought to strike a balance between facilitating air commerce and protecting passengers and
consignors. Given the fragile state of commercial aviation in 1929, excessively high liability exposure was
believed to threaten the survival of air carriers. As a result, the Warsaw Convention:

e Capped liability at relatively low levels;

e Allowed carriers certain defences, including absence of negligence;

e Imposed strict procedural rules for claims and documentation.

This model reflected early aviation’s economic vulnerability and limited technological safety measures.

Why Uniformity Was Necessary

Before Warsaw, airlines faced divergent national liability regimes. A carrier might face tort claims in one
jurisdiction and contract claims in another, producing legal uncertainty. The Warsaw Convention provided:

e  Asingle liability framework for all contracting states;

e  Predictability for insurers and airlines;

e  Assurance to passengers and shippers that compensation was available.

It also fostered international commercial aviation, which was essential for developing global trade.

III. SUPPLEMENTARY PROTOCOLS TO THE WARSAW CONVENTIONAs aviation technology and
consumer expectations developed, the Warsaw framework required multiple amendments. These included:

1. Hague Protocol (1955)

The Protocol modified several provisions of the Warsaw system, including:

e Increasing liability limits;

e Shifting the burden of proof in certain claims;

e Extending protection to agents and servants of the carrier.

However, critics argued that the Protocol favored carriers excessively, and the United States notably refused to

adopt it.
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2. Guadalajara Convention (1961)

This Convention addressed situations where the actual carrier performing the flight was different from the
contracting carrier with whom the passenger or consignor had made the agreement. It extended liability rules to
both:

e The contracting carrier, and

e The actual carrier operating the aircraft.

This clarification was essential with the rise of code-sharing and wet-leasing arrangements.

3. Montreal Agreement (1966)

A special agreement influenced heavily by the United States, designed to mitigate concerns that Warsaw’s liability
limits were too low to protect U.S. passengers. It:

e Raised liability limits substantially;

e Introduced a form of strict liability;

e Applied only to certain routes involving the United States.

Although effective, its selective application led to fragmentation rather than harmonization.

4. Guatemala City Protocol (1971)

This protocol sought to modernize compensation levels further and enhance passenger protection, particularly by:
¢ Introducing objective liability—Iliability without proof of fault;

e Raising damage limits for passengers, luggage, and cargo.

Due to limited ratification, the Protocol never achieved global acceptance.

5. Montreal Protocols (1975)

Held in Montreal, these four protocols attempted to update the Warsaw Convention and introduce the Special
Drawing Rights (SDR) system, a modern measure of currency valuation used by the International Monetary
Fund. However, despite their conceptual improvements, inconsistent adoption again prevented global uniformity.
IV. LIMITATIONS OF THE WARSAW SYSTEM

By the late twentieth century, the Warsaw framework had become:

e Outdated in monetary values;

e Overly complex, consisting of multiple overlapping treaties;

e Unevenly applied, since countries adopted different combinations of protocols;

o Consumer-unfriendly, due to low compensation limits and broad carrier defences.

The fragmentation made legal outcomes unpredictable. Courts had to examine which version of the Convention
applied to each flight—a process that sometimes produced contradictory results.

V. THE PUSH TOWARD MODERNIZATION

Stakeholders—including airlines, governments, and consumer groups—recognized the need for:

e Asingle consolidated treaty;

e Modern liability rules matching contemporary aviation practices;

o Fairer compensation standards;

e Reduced litigation over jurisdiction and applicable law.
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This international consensus ultimately led to the Montreal Convention of 1999, which replaced much of the

Warsaw system by consolidating its core principles into a unified and modern treaty.

THE MONTREAL CONVENTION 1999: MODERNIZING INTERNATIONAL AIR
CARRIER LIABILITY
I. THE MONTREAL CONVENTION 1999: BACKGROUND AND PURPOSE
By the late 20th century, aviation had become a mature, high-volume global industry operating in an environment
radically different from that of 1929. Air travel was faster, safer, and more accessible; aircraft carried hundreds of
passengers and valuable goods, and international airlines had become economically robust. The Warsaw regime,
even after numerous amendments, could not adequately address:
o Increasing passenger expectations for fair compensation,
e Rising cargo values and complex logistics systems,
o The global expansion of aviation networks,
e Fragmentation caused by uneven state ratifications.
Recognizing these issues, the International Civil Aviation Organization (ICAO) initiated work to consolidate and
modernize the Warsaw instruments. This culminated in the adoption of the Montreal Convention for the
Unification of Certain Rules for International Carriage by Air (1999), commonly called MC99.
The Montreal Convention was designed to:
1. Replace the patchwork Warsaw system with a single, modern treaty.
2. Enhance consumer protection through higher, fairer liability standards.
3. Facilitate international air commerce through predictable legal rules.
4. Integrate technological advancements, such as electronic documents and e-tickets.
MC99 entered into force in 2003 and is now the dominant global framework governing air carrier liability.
II. STRUCTURE AND KEY FEATURES OF THE MONTREAL CONVENTION
The Montreal Convention significantly reformed and simplified liability rules. Key innovations include:
1. Unified and Modern Liability Regime
MC99 introduced a two-tier liability system for passenger death or bodily injury:
e Tier 1: Strict Liability up to 100,000 SDRs
The carrier cannot exclude or limit liability within this amount.
e Tier 2: Unlimited Liability beyond 100,000 SDRs
The carrier can only avoid further liability by proving:
o The damage was not due to its negligence, or
o It was solely caused by a third party.
This system balances consumer protection with reasonable safeguards for airlines.
2. Adoption of Special Drawing Rights (SDRs)
To eliminate inconsistencies in currency valuation, the Convention replaced gold francs with SDRs, an
internationally recognized monetary unit used by the International Monetary Fund (IMF).

This ensures compensation adjusts with inflation and remains fair across jurisdictions.
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3. Electronic Documentation

Recognizing the digital transformation of air travel, the Convention:

¢ Eliminated mandatory paper tickets,

e Authorized electronic tickets and e-air waybills,

o Simplified documentation requirements for cargo.

This modernization reduced legal disputes arising from technical errors in paper documentation.

II1. LIABILITY OF AIR CARRIERS UNDER THE MONTREAL CONVENTION

The Convention outlines detailed rules on carrier liability for:

1. Passenger Death or Bodily Injury (Article 17)

A carrier is liable for death or bodily injury provided the accident occurred:

e On board the aircraft,

e While embarking, or

e While disembarking.

This provision significantly strengthened consumer rights by:

e Removing earlier burdens of proof on passengers,

e Protecting them during ground operations, not just in the air.

2. Damage to Checked Baggage (Article 18)

Carriers are liable for destruction, loss, or damage to checked baggage if:

e The incident occurred while baggage was in their “charge,”

e Except when inherent defects of the baggage itself caused the damage.

The Convention sets a compensation limit of 1,288 SDRs (revised in 2019).

3. Cargo Loss, Damage, or Delay

MC99 imposes liability on carriers for cargo damage unless:

e The carrier proves the damage resulted from inherent defects, defective packaging, or acts of war or public
authority;

e Compensation is limited to 22 SDRs per kilogram, unless a higher value was declared.

This rule encourages accurate documentation and fair risk allocation between consignors and carriers.

4. Delay in Passenger, Baggage, or Cargo Carriage (Article 19)

Carriers are liable for loss caused by delay unless they prove they:

e Took all reasonable measures to avoid the delay, or

e The delay was impossible to prevent.

Examples of unavoidable delays include:

e Extreme weather affecting flight safety,

e Air traffic control restrictions,

e Mechanical failures discovered during pre-flight safety checks.

However, carriers often face liability when delays result from:

o Crew shortages,

e Poor scheduling,

e Operational negligence.
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This provision protects consumers while allowing airlines flexibility in genuine emergency situations.

IV. DEFENCES AVAILABLE TO CARRIERS

Although MC99 strengthens passenger rights, it preserves certain defences:

1. Contributory Negligence (Article 20)

If a passenger or consignor contributed to the damage, compensation may be reduced or eliminated.
Examples include:

e Carrying prohibited items,

e Improper packaging of cargo,

e Failure to disclose dangerous goods.

2. Acts of War, Hijacking, or Terrorism

Carriers may avoid liability if damage results solely from extraordinary events beyond their control.
However:

e The burden of proof lies with the carrier,

e Carriers must show they took all reasonable security measures.

This reflects the increasing importance of robust aviation security measures.

3. Inherent Defect in Baggage or Cargo

The carrier is not responsible for damage caused by:

o Fragile goods poorly packed by the consignor,

e Perishable goods deteriorating naturally,

e Chemical reactions in improperly stored cargo.

V. ROLE OF ICAO: PERIODIC REVISION OF LIABILITY LIMITS

The Montreal Convention requires ICAO to revise liability limits every five years based on global inflation and
economic trends. The most recent revisions occurred in 2009 and 2019, increasing limits for:

o Passenger injury/death,

e Baggage damage,

e Cargo loss,

e Delay-related claims.

This ensures the Convention remains relevant in a rapidly evolving aviation market.

VI. IMPACT OF THE MONTREAL CONVENTION ON GLOBAL AVIATION LAW

The Convention:

e Harmonized rules across most jurisdictions,

e Greatly simplified litigation involving international carriage,

e Reduced the number of conflicts between national laws,

e Enhanced compensation rights for passengers and shippers,

o Strengthened accountability of international air carriers.

Yet, some challenges remain, including variation in national judicial interpretations and limited ratification by a

few states.
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DISCUSSION

The liability regime governing international air carriers reflects the deep tension between two competing
objectives:

(1) Facilitating global air commerce, and

(2) Protecting passengers, consignors, and consumers from harm.

Historically, the Warsaw Convention sought to protect the fragile aviation sector of the early twentieth century.
Given the experimental nature of aircraft technology and the economic risk involved in commercial aviation, the
Warsaw system understandably adopted low liability limits and carrier-friendly defences. These limitations
helped airlines grow, but over time, they created significant inequities for passengers and shippers.

The Montreal Convention of 1999 attempted to resolve decades of fragmentation by consolidating earlier
amendments and introducing a more consumer-focused and modern liability structure. The two-tier liability
system, electronic documentation, higher compensation limits, and ICAQO’s periodic revision mechanism together
represent major advancements. Yet several areas continue to pose challenges.

First, despite MC99’s harmonizing intent, interpretation varies across jurisdictions. Courts may differ on what
constitutes an “accident,” how delay damages are calculated, or how contributory negligence applies. This leads
to differing outcomes in similar factual scenarios.

Second, terrorism and hijacking present complex legal questions. While carriers may be exonerated if able to
prove extraordinary circumstances beyond control, courts increasingly scrutinize operational diligence. Aviation
today requires multilayered security compliance, making negligence harder to disprove.

Third, cargo carriage disputes continue to arise due to inaccuracies in documentation, packaging defects, and
disputes over declared value. Although MC99 allows special declaration of interest, many consignors fail to opt
for it, leading to under-compensation in high-value shipments.

Fourth, the rise of low-cost carriers, code-sharing arrangements, and multi-airline itineraries raises issues about
identifying the “actual” and “contracting” carrier. While the Guadalajara Convention partially resolves this, real-
world disputes still emerge.

Finally, from a policy perspective, consumer rights movements argue that even current MC99 liability limits may
not adequately compensate victims in catastrophic events. Rapid inflation and rising cost of living make timely
ICAO revisions essential.

Despite these challenges, the Montreal Convention remains the most coherent and globally accepted system for
regulating international aviation liability. Its success reflects the willingness of states and industry stakeholders to

adopt unified standards over fragmented national rules.

CONCLUSION

The development of international air carrier liability—from the Paris Convention (1919) to the Warsaw regime,
and ultimately to the Montreal Convention—represents the evolution of aviation law alongside advances in
technology, commerce, and international cooperation. While the Warsaw Convention laid a sturdy conceptual
framework, it no longer met the needs of modern aviation. Fragmented amendments created further uncertainty,
necessitating a comprehensive and unified approach.

The Montreal Convention of 1999 successfully addresses many limitations by establishing a balanced,

predictable, and modern liability regime. It enhances consumer protection, simplifies litigation, adopts global
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monetary standards (SDRs), embraces digital documentation, and holds carriers accountable under a two-tier
liability model. It recognizes that aviation is not merely a commercial activity but a public service where safety,
trust, and fairness are paramount.

Nevertheless, gaps remain. Courts continue to interpret provisions differently, not all states have ratified MC99,
and emerging challenges—such as cyber threats, terrorism, environmental hazards, and rapidly expanding air
cargo logistics—demand continuous legal adaptation. ICAQ’s role in revising compensation limits remains
crucial to maintaining the Convention’s relevance.

Ultimately, international aviation law must strike a delicate balance: it must protect the rights of passengers and
consignors while ensuring that air carriers can operate safely, efficiently, and economically. The Montreal
Convention is a significant step toward achieving this equilibrium, offering a framework that is more responsive

to the realities of twenty-first-century aviation.
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